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JOINT APPENDIX 


[Filed November 20, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding A Criminal Term 
Grand Jury Impanelled on October 26, 1961, Sworn in on November 7,1961 


UNITED STATES OF AMERICA, 
Plaintiff 


Criminal No. 994-61 
Grand Jury No. 1318-61 


(Theft of letters from authorized 
mail depository; unlawful pos- 
session of stolen U.S. caesar s 
checks) 


ROBERT RUFFIN, 


) 
ve ) Violation: 18 U.S.C. 1708 _ 
) 
) 
) 


Defendant. 


The Grand Jury charges: 

On or about October 31, 1961, within the District of Columbia, 
Robert Ruffin did steal, take and abstract from an authorized depository 
for mail matter in premises 1238 G Street, Northeast, a letter addressed 
to H. F. Robinson, 1238 G Street, N. E., Washington, D. C. | 
SECOND COUNT: 

On or about November 1, 1961, within the District of Columbia, 
Robert Ruffin unlawfully had in his possession a check, number 31 »782 ,504 
dated October 31, 1961, drawn on the Treasurer of the United States, pay- 
able to the order of "H. F. Robinson 1238 G St., N.E. Washington, D.C." 
in the amount of $55.00, which had been stolen from the mail, well know- 
ing that the said check had theretofore been stolen. : 

THIRD COUNT: 

On or about November 1, 1961, within the District of Columbia, 
Robert Ruffin did steal, take and abstract from an authorized depository 
for mail matter in premises 806 - 8th Street, Northeast, a letter addres- 
sed to Cecelia M. Cannon, 806 - 8th Street, Northeast, Washington, D.C. 


FOURTH COUNT: 

On or about November 1, 1961, within the District of Columbia, 
Robert Ruffin unlawfully had in his possession a check, number 7,150,141, 
dated November 1, 1961, drawn on the Treasurer of the United States, 
payable to the order of "Cecelia M. Cannon 806 - 8th St., N.E., Washing- 
ton, 2, D.C.," in the amount of $132.00, which had been stolen from the 
mail, well knowing that the said check had theretofore been stolen. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ T. L. Wormald 
Foreman. 


[Filed November 24, 1961] 
PLEA OF DEFENDANT 
On this 24th day of November, 1961, the defendant Robert Ruffin, 


appearing in proper person and by his attorney Austin Newton, Esq., be- 


ing arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 
By direction of 


LEONARD P. WALSH 
Presiding Judge 
Criminal Court #5 


HARRY M. HULL, Clerk 
Present: 


United States Attorney 


By Fred Smithson 
Assistant United States Attorney 


Ernest Markwalter 
Official Reporter 


By /s/ Daniel J. Mencoboni 
Deputy Clerk 


[Filed December 13, 1961] 
MOTION TO SUPPRESS 

The defendant by his attorney moves this Court to direct that the 
property claimed by him in his attached affidavit be returned to him, and 
that all the property seized from him be suppressed as evidence against 
him in any criminal proceeding. The ground for this motion is that said 
property was unlawfully seized from defendant against his will and with- 
out a search warrant. | 


/s/ Charles B. Murray 


Attorney for defendant 
* * * 


[Certificate of Service] 


[Filed January 5, 1962] 


On this 5th day of January , 1962, came the Attorney of the United 
States, the defendant in proper person, and by his counsel, Charles Mur- 
ray, Esquire; whereupon the defendant's motion to suppress evidence is 
heard, argued, and is by the Court granted as to the typewriter and de- 
nied as to the checks. 

The defendant is remanded to the District of Columbia Jail. 


By direction of 


EDWARD A. TAMM 
Presiding Judge” 
Criminal Court # TWO 


Present: HARRY M. HULL, Clerk 
United States Attorney 


By /s/ Jerry K. Emrich | 
By Thomas Flannery Deputy Clerk 


Assistant United States Attorney 


Eva Marie Sanche 
icial Reporter 


[Filed March 20, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Tuesday, January 9, 1962 
Washington, D.C. 


The above-entitled cause came on for hearing before THE HONOR - 
ABLE LUTHER W. YOUNGDAHL, United States District Court Judge, at 
approximately 10:00 a.m., without a jury. 

APPEARANCES; 


THOMAS A. FLANNERY, Assistant United States Attorney 
For the Government 


CHARLES B. MURRAY, For the Defendant. 
* * * * * 

MR. MURRAY: Your Honor, may counsel be heard at the Bench? 

THE COURT: Yes, certainly. 

(At the Bench) 

MR. MURRAY: I think I should explain that this trial should be 
most informal. The purpose is to preserve a record on a denial by Judge 
Tamm of the defendant's motion to suppress evidence. 

The re was a hearing on that. The Court denied the motion to sup- 

press it and I wish to preserve the defendant's right to take an ap- 
peal from that denial. 

That is the purpose of this trial. Otherwise, he would not contest 
the charge. 

THE COURT: Thank you for that information. 

(In open Court) 

* * 
H. F. ROBINSON 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, FLANNERY: 


* * * * * 


Q. Now, on October 31, 1961, around 11 a.m. in the morning, did 
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someone knock at your door? A. Yes. 

Q. Please tell the Court briefly what occurred when someone 
knocked at your door. A. A fellow come to the door and he rang the bell 
and asked me did I know a man by the name of Wilson, a cement fellow, 

finisher. I told him no, but wait a minute, I would go back in the 
kitchen and ask my daughter. 

When I went back to ask my daughter, she was standing in the 
kitchen and she looked toward the front door, and say she saw a man there 
take something from the mail box. 7 

Q. Do you see that man here today? A. Yes, there he is over there. 

Q. Point to him. A. The defendant there. 

Q. The defendant seated at counsel table? A. That is correct. 

Q. Then what did you do at that point? A. Well, at that point, when 
I come back after I went to the door and went to the kitchen, and my daugh- 
ter say she didn't know him, I started back to the front door, and he run 
down the street, and I looked in the mail box for the mail and I got the 
mail out of the mail box, and my check was not there. | 

Q. Were you expecting a check on that day? A. I get one every month. 

Q. Was that a Veteran's pension check of some type ? A, Yes. 

* * * * * 

Q. Mr. Robinson, I hand you Government's Exhibit No. 1 for iden- 
tification, which is a check payable to H. F. Robinson in the amount of $55. 

You are H. F. Robinson, are you not? A. Yes. | 

Q. I hand you the exhibit. Did you receive that on October ? 

A. No, I did not. 


Q. You were expecting a check of this nature, were you? A. Yes. 
* * * * * 


THE COURT: Will you step up to the Bench once more? There is 
one more matter. 

(At the Bench) 

THE COURT: I have not seen any formal order of Judge Tamm's 
denying this motion to suppress. Was there such? 
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MR. MURRAY: He has not as yet signed it. 

MR, FLANNERY: He just ruled last Friday. 

THE COURT: Was it a full hearing? 

MR. MURRAY: Yes. 

THE COURT: I wish to state for the record that because of the fact 
there was a full hearing before Judge Tamm so recently, the Court does 
not feel it appropriate for this Court to have another hearing in the mat- 
ter. I want to be sure there was a full hearing. 

MR. MURRAY: Yes, Your Honor, there was. 

MR. FLANNERY: Yes. 

(In open Court) 

Whereupon 

AUDREY CLIPPER 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * * 

Q. Do you see the man who snatched something from the mail box 
here inthe courtroom? A. Yes. 

Q. Will you point to him, please? A. (Pointing). 

* * * * * 

Q. You had. Now, did you notice anything unusual about his physical 
appearance, the defendant's, on that day? A. Yes, his eyeballs. I had re- 
marked about his eyeballs when he passed the door the first time. 

Q. What about his eyeballs? A. They were awfully red. 

Q. Very red? A. Yes. 

Q. Now, did you or your father make a report to the police about 
this incident? A. Right after I made my father come in the house and he 
checked with the mailman -- the mailman was just at the corner at the 

box and I called the police and he called -- 


Q. No. Did you give the police a description of the man? A. Yes, 


I did. 
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Q. Did you mention red eyes? A. That's the way I identified him. 
Q. All right. 
* * * 
JAMES F, CANNON 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR, FLANNERY: 
* * * * * 


Q. Now, calling your attention to November 1, 1961, at around 
11:30 a.m., where were you? A. I was just about to enter the house. 

Q. Very well. And what, if anything, did you see at that time? 
A. Well, as I was about to enter, I was as far from the door as from my- 


self to you, and the defendant was coming out of the house. 

Q. You say the defendant. A. Yes. 

Q. Do you see the defendant here today? A. Yes, sir. 

Q. Point to him, please. A. Right there, sir. 

Q. He is seated over there at counsel table? A. Yes, sir. 

Q. You saw him doing what? A. He was coming out, as I was just 
about to enter, and, well, he had gotten out, and as I went in could see the 
mail box had been riffled -- 

Q. How's that? A. The mail box had been opened. 

There was two letters in there, but the letter with the check wasn't 
there, so I turned around and followed the defendant around the block. 

Q. Why did you suspect the defendant? A. Well, the box was open 
and I kind of smelled a rat. 

Q. You had expected a check that day, had you? A. Sir? | 

Q. You had expected a check to be delivered -- A. Yes, sir. 

Q. -- to you that day? 

All right. So you followed the defendant. What, if anything, did you 
observe him do? A. Well, I followed him down 8th Street, and up H to 7th 
and up 7th to I and down I to 8th and on I between 7th and 8th, he taken off 
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a white sweater and put it under his arm and then he had on a red sweater, 
and he turned 8th and went in 8012 8th. 

Well, I -- 

Q. You mean he made a complete circle of the block -- A. Circled 
the block completely. 

Q. All right. A. So -- 

Q. Very well. Then you noticed him enter 812, did you say? 

A. Yes, sir. 

Q. All right. Then what did youdo? A. I continued on to the 
corner. I see the scout car down there and I reported it to the two offi- 
cers in the scout car. 

* * * * 
CROSS EXAMINATION 
BY MR. MURRAY: 
* * * * * 

Q. My question was whether you had seen the contents of that mail 
box the last time you went out the building? A. No. 

Q. You hadn't looked at it? A. No. 

Q. When was the last time you had observed that mail box? 

A. Well the only time I observed it was when I go to get the mail 
in the morning. 

Q. When was the last time before that morning that you had -- 


A. When I went out in the morning, it was too early, then, for the mail- 


man to have been there, so there was no use of me looking at the box then. 

Q. So that it was the day before that, would you say, that was the 
last time you had seen it? A. Inever looked at it only to go get the mail. 

THE COURT: No. The question was when was the last time you 
had seen the mail box before this occasion, looked into it. 

Was it the day before or two days before or what ? 

THE WITNESS: Oh, when I went out in the morning. 

THE COURT: Was it the day before? 

THE WITNESS: Yes, sir, I imagine. 


* * 
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ROBERT J, ALWANG : 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. FLANNERY: 
* * * * * 


Q. You are a member of the Metropolitan Police Force? A. Yes, 


sir. 

Q. Attached to what precinct? A. The 9th Precinct. 

Q. You were so employed, were you not, on November 1, 1961? 
A. Yes, sir, I was. 

Q. Now, I call your attention to that date, November 1, 1961 , and 
ask you where were you around 11:40 a.m.? A. In the vicinity of 8th and 

H Street, Northeast. 

Q. In the District of Columbia, is that right? A. Yes. 

Q. Were you alone or with another officer? A. No, I was with my 
partner. | 

Q. Who is he? A. Private Lester J. Meado. 

Q. Now, at that time and at that place, did you see a citizen? 

A. Yes, sir, I did. 

Q. Who did you see? A. Isawa man later identified as Mr. Cannon. 

Q. Very well. And did Mr. Cannon relate something to you? A. Yes, 
sir, he did. 

* * * * * 

Q. Asa result of what Mr. Cannon told you, please tell the: Court 
what you did. A. Asa result of what Mr. Cannon told me, I went to the 
premises of 810, figure 8th Street, Northeast. 

Q. And then what did you do? A. I knocked on the door. 

Q. Very well. Then what happened? A. The door was opened by 
a man who stated he was the landlord. 

Q. Just answer this yes or no. Did you havea conversation with 
that person? A. Yes. 


| 
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Q. And as a result of that conversation did that person allow you 
to enter the premises? A. Yes, sir. 

Q. Having entered, what did you do next? A. I went up to the 
second floor landing. 


Q. When you arrived on the second floor on the landing, what were 


you able to see, or what did you see? A. On the second floor landing, at 
the front room the door was ajar about six or eight inches, and I could 
see into that room. 

Q. When you looked into the room, what did you see? A. LIobserved 
a colored male sitting on the edge of a bed. 

Q. Do you see that person here today? A. Yes, sir, Ido. 

Q. Will you please point him out. A. The gentleman over there 
with the gray sweater on. 

Q. For the record, you have pointed to the defendant seated at 

counsel table. A. Yes. 

Q. Now, what, if anything, did you observe about the defendant as 
you saw him seated on the bed as you just stated? A. He was seated on 
the bed and had a brown envelope in his hand, 

Q. Was that brown envelope of the type that you recognized? 

A. Yes, sir, I associate it with the type normally used for sending checks 
through the mail. 

Q. Then what did you do next? What did you do next? A. I tapped 
on the door very lightly. 

Q. Then what happened? A. The defendant jumped up off the bed, 
kneeled down on a sofa cushion, on a stuffed chair that was next to the 
bed, and appeared to be pushing something down behind the seat cover on 
the back of the chair. 

Q. What did you do then? A. I pushed the door open about that 
time and the defendant jumped off the sofa and turned around and faced 
directly at me. 

Q. And did you observe anything at that time? A. At that time, 

I said, "Oh, my God, it's old Red Eyes." 


Q. What -- 

THE COURT: Who said that? 

THE WITNESS: I did. 

THE COURT: You said what? 

THE WITNESS: I said, "Oh, my God, it's old Red Eyes." 

THE COURT: Old Red Eyes? 

THE WITNESS: Yes. 

BY MR, FLANNERY: 

Q. Now, then, what had you noticed about his eyes, if anything? 
A. His eyes were extremely red, very bloodshot. | 

Q. All right. Then what did youdo? A. I told him he was under 
arrest for larceny from the U. S. mails. 

Q. Then having placed him under arrest, what did you do from that 
point? A, As I approached the defendant at that time, to talk to him, I 

* started to talk to him, and there was standing next to the dresser, the 

dresser near the bottom of the bed in the left-hand corner, and the top 


right-hand drawer was open a few inches, and in the drawer I observed 


a dirty brassiere on top of a piece of newspaper; sticking out from the 
bottom of the newspaper about a half an inch out, was a corner of a brown 
envelope, of the same type I saw in the defendant's hand. 

Q. Very well. Then what did youdo? A. I reached down and took 
it out (indicating). 

Q. Then what did you do next? A. I looked at the check and it was 
a check that had been taken the previous day from the 1300 block of G 
Street , from which I obtained a description of a man with very red eyes. 

Q. Do I understand you to say that is the check that was in the 
envelope? A. Yes, sir, and the envelope was torn open. : 

Q. All right. Now, I will hand you this check payable to H. F. 
Robinson, known for the record as Government's Exhibit No. 1 for iden- 
tification; is that the check? A. Yes, sir, that is the check. 

Q. Very well. Now, I hand you an envelope known for the record as 
Government Exhibit No. 1A for identification. Is that the envelope in which 
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the check No. 1 had been contained? A. Yes, sir, this is the envelope that 
had the check. 

Q. Is there any particular way in which you identify this ? A. Yes, 
sir, The back here is signed by the defendant, who stated that he did take 
the check and did sign it. 

Q. Did the defendant do that in your presence? A. Yes, sir. 

Q. When did he do that? A. At the precinct. 

Q. At the precinct. Then what did you do? Having recovered the 
check from the bureau drawer, what did you do next? A. After I recovered 
the check from the bureau drawer I asked him for the other check. 

He said, "What other check?" 

I said, "The one you got from the house next door.” 

@. Then what? A. Then he said he didn't have the check and then 
he asked me what I was going to do about the girl. 

I said, "As far as I know "I said, "she is accessory after the fact.” 

He said that he didn't want to get her involved in it and that he would 
give me the check. 

He then went over to the stuffed chair and reached down behind the 
torn slip cover down in the bottom and took out another check that was in 
an envelope which had been torn open and handed it to me. 

Q. Now, I will hand you Government Exhibit No. 2 for identification, 
a check payable to one Cecelia M. Cannon. Is that check the one that you 
just testified? A. Yes, sir, this is the check. 

Q. Ihand you Government Exhibit 2A for identification, an envelope. 

Is that the envelope in which the check payable to Cecilia M. Cannon 
had been contained? A. Yes, sir. This is the envelope that contained this 
check. 

Q. How do you identify the envelope? A. By the same statement on 
the back which the defendant made and signed in my presence. 

Q. What does that say? A. It says, "I took this letter from mail 
box November 1, 1961," and signed by Robert Ruffin. 

Q. Was that done later at the precinct? A. Yes, sir. 


Q. In the presence of Post Office Inspector Mr. Verant? A. Yes, sir. 
* * * * * 
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CROSS EXAMINATION 
BY MR. MURRAY: 

Q. Had you ever seen the defendant before you arrested him? 

A. No, sir. 

Q. All you knew about him was the description you had solien the 
day before, is that right? A. No, I had seen that description rahe 
mately 10 a.m. that day, November 1. 

Q. That is all you knew about the defendant? A. Yes, sir. 

Q. So this name "Old Red Eyes" was a nickname you invented your- 
self? A. It was something I just -- I mean -- just spontaneous. 

Q. You don't mean to suggest that he was known around the neigh- 
borhood by the police as "Old Red Eyes," do you? A. No, sir. It was 
spontaneous by myself. 

Q. Now, did the back of that stuffed chair have a slip cover on it? 
A. Yes, sir, it did. 

Q. Did the defendant, when he put the -- withdraw that. 

You say the defendant -- you saw the defendant put the check, that 
is, check No. 2, in back of that slip cover? A. No, sir, I said it appeared 
that. | 

Q. It appeared that he had done that? A. Not the check, the envelope. 

Q. The envelope. But you believed it to be a check, I believe ? 

A. Yes, sir, I did. 

Q. And you had seen him put it in there, right? A. No, sir, ap- 
peared to. 

Q. Appeared to put it in there. 

Now, in doing that did he take the slip cover from off the back of 
the chair and push it up over toward the front? A. No, sir. 

Q. Will you explain how otherwise the check, the envelope could be 
put where it was placed. A. The slip cover was ripped on the top seam. 

Q. So that slip cover had a rip across the front, did it? A. Yes, 
sir. 


Q. How long was it? A. I don't know, sir. I can't say exactly how 
long. 
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Q. What part of the slip cover was the rip on? A. It was on -- 
near the top seam. 

Q. And was it -- would you indicate in inches or by holding your 
fingers apart, the approximate length of that slit or rip? A. I couldn't 
say exactly how long it was. It was long enough to put your hand down in 
and reach into it. 

Q. And at no time was that slip cover taken off the back of the chair -- 
at no time while you were in that room? A. It might have been. I cannot 

say whether it was or not. 

Q. Well -- A. Subsequent to the -- after the arrest and the having 
both checks in my possession, and observing other property in the room for 
which he could not account, a thorough search of the room was made. As 
I say, the cover might have been taken off at that time. To my knowledge 
I don't remember. 

Q. You don't remember whether it was or not? A. A thorough 
search was made and I searched the chair and I might have taken the cover 


all the way off, but I cannot say whether I did or not. 

Q. Now, you stated that the defendant turned over the check -- this 
envelope No. 2 with check in it, to you? A. Yes. 

Q. After you had told him that you thought this girl might be charged 
with being an accessory? A. Yes, he asked me about that. 

Q. He asked you about that? A. What was going to happen to her. 

Q. In response to your answer in regard to the girl that he said he 


would then give you the check? A. Yes, sir. He said she was not in- 
volved and he would give me the check. 

Q. Was the envelope broken? A. Yes, sir, it was. 

‘Q. It was? A. Yes. 

Q. Was the envelope No. 1 that you found in the drawer open? 
A. Yes, sir, it was. 

Q. Now, what charge were you arresting him for when you told him 
he was under arrest? A. Larceny from the U.S. mail. 

Q. Of what? What check did you have in mind? A. The one onG 
Street the previous day. 
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Q. The previous day? A. Yes, sir. 

Q. The one on G Street? A. Yes, sir, plus the fact of the knowl- 
edge we had of the man fitting his description had just gone into the house 
and that was the principal reason we went in, but like I say, spontaneous 
recognition of mine of his eyes prompted me to say that he was the one 
who got the check on G Street, and the knowledge that I had just obtained 
a few minutes before as to what had happened, he was also under arrest 
for this same thing -- there was no -- it was just larceny from the mail -- 
there wasn't no definition as to which one it was. 

Q. What time of the morning was this when you went into this -- 

A. It was approximately 11:40 a.m. 

Q. 11:40. Now an hour and a half before that you had been told 
about that first check? A. Yes. 

Q. Are you saying now that you waited an hour and a half before 
going into the house to arrest this boy? A. On the second check, yes, sir. 

Q. You said that when you told him he was under arrest you meant 


that he was under arrest for taking that first check, No. 1.0As Spontan- 
eously, yes. 


Q. That is the arrest you made? A. No, sir. 

Q. Didn't you say so earlier in your testimony? A. Asa matter 
of fact speaking, but not as my testimony explained; the reason I went 
into the house with the landlord's permission and the reason I observed 
through this open door was in pursuit of a man who had just a few min- 
utes before apparently removed a check from the house next door who had 
then walked completely around the block, and while doing so removed a 
sweater, rolled it up, put it under his arm, and continued around the block 
to approximately this point in front of the place, and went into the house 

directly next door from where the check was taken. 

It was on this information and gaining entrance into the house through 
the landlord, and observing what I did through the door, my investigation 
at that time was in pursuit of a man who had just taken a check from the 
house next door. 
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Q. But you arrested him, you have already said, sir, for the taking 
of the first check from the G Street, -- A. I said the spontaneous recog- 
nition of him was based on the one taken at G Street. 

Q. But you did say that, sir, but you also said in answer to my ques- 


tion, what were you arresting him for when you said he was under arrest -- 
A. When you referred to the first check. 
Q. Did you not answer that the arrest that you were making was for 


the check that was taken the day before. A. Yes, sir, when you referred 
to the first check. 
* * * 
JOSEPH A. VERANT 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. State your name, please. A. Joseph A. Verant. 
Q. Where are you employed? A. Here in Washington as a postal 
inspector. 
Q. You were so employed, were you not, as a postal inspector on 
November 1,1961? A. I was. 
THE COURT: I didn't hear your name. 
THE WITNESS: Verant, V-e-r-a-n-t. 
THE COURT: Thank you. 
BY MR. FLANNERY: 
Q. Now, Mr. Verant, did there come a time when you saw the de- 
fendant in this case on November 1, 1961? A. There did. 
Q. Where was that? A. At No. 9 Police Precinct here in the Dis- 
trict of Columbia. 
Q. About what time? A. Approximately 11:55, or 12 noon. 
Q. All right, sir; now at the precinct did you question the defendant 
in connection with these cases? A. I did. 
Q. Very well. Specifically with regard to the case involving a check 
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allegedly taken from one H. F. Robinson, and I am handing you Govern- 
ment's Exhibit 1 and 1A for identification, you questioned him, did you 
not, about that check? A. I did. : 

Q. What, if anything, did the defendant Ruffin tell you about that 
check? A. He said that he got it from the mail box. 

Q. Very well. Did you ask him to make certain notations on the 
envelope? A. Idid. I asked him if he would sign and date the envelope 
for this particular piece for identification -- with -- it may be -- it might 
have been -- it might be that we would use it in Court and it might be that 
we wouldn't have to, but that is the purpose for doing so in that it would 
be identified so that we could be sure that this was the particular piece 
of mail that was involved. 

Q. What notation did he make on that envelope? A. He wrote his 
name, Robert Ruffin, on the face and then Nov. 1, 1961. 

Q. All right. Now, what, if anything, did he put on the back of that 
envelope? A. Approximately 45 minutes to an hour later, while at the 

Identification Division in the Metropolitan Police Department, 
awaiting fingerprinting and photographing, I asked him if he would reduce 
his statement admitting the theft of this letter to writing and he said he 
would. 

So I furnished him my pen and on the back he wrote, "I took this 
letter from the mail box, n-o, Oct. 31, 1961, Robert Ruffin.” 

Q. That is in his handwriting, is it not? A. Yes, sir. 

MR. FLANNERY: Now, Your Honor, I wish to offer into evidence 
Government's Exhibits 1 and 1A for identification. ! 

THE COURT: Any objection? 

MR. MURRAY: Yes, Your Honor. I object to both exhibits , all four 
exhibits, if taken separately, on the ground that the -- that they were un- 


lawfully seized, a matter which, as Your Honor knows, has been heard in 


preliminary hearing. 
I also object to the confessions on the ground that they were obtain- 
ed as a result of the unlawful seizure. 
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THE COURT: They will be received. Go ahead. 
* * * * 
[BY MR. FLANNERY:] 

Q. Very well. Now, what, if anything, did the defendant tell you 
relative to the alleged theft of that check, No. 2 for identification? A. That 
he got it from the mail box in the apartment house and in that connection 
I asked him how he opened up the mail box and he gave me the beer can 
opener that he was still carrying which was in his possession when he was 
being questioned by me at the police precinct, and with regards to this 
letter, he wrote his name on the face of the envelope and the date Nov. 1, 
1961; within an hour after that he wrote the statement on the back in his 
own hand, with the understanding that this letter might possibly be used 
later in evidence against him. 

The statement: "I took this letter from the mail box, No. 1, 1961," 
or Nov., it is not clear, "Robert Ruffin.” He signed it in my presence. 

MR. FLANNERY: All right. Now, Your Honor, I wish to offer into 

evidence Government's Exhibits 2 and 2A for identification. 

MR. MURRAY: Same objection. 

THE COURT: With the same objection , they will be received. 

* * * * * 

MR. MURRAY: The defense has no evidence to offer, if the Court 
please. 

THE COURT: The defendant will be found guilty on all four counts 


of the indictment and referred to the probation office for presentence in- 


vestigation. 
The Court will recess at this time. 
(Whereupon, the proceedings in the above matter were concluded). 


[Filed February 26, 1962] 
JUDGMENT AND COMMITMENT 


On this 23rd day of February, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Charles Mur- 
ray, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a Finding of guilty of the offense of Violation Section 1708, 
Title 18, U.S. Code as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, 


IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for impris- 
onment for a period of One (1) year on each of counts 1, 2, and 3; Twenty 


(20) months to Five (5) years on count 4; said sentences by the counts of 
the indictment to run concurrently. : 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge. 


[Filed March 9, 1962] 


ORDER 


Let the applicant proceed on appeal without prepayment of costs. 

It appearing that all or certain portions of the stenographic tran- 
script of proceedings before this court will be needed for determination 
of the appeal, it is this 9 day of March, 1961, 

ORDERED, that Trial portions of the stenographic transcript shall 
be prepared at the expense of the United States. 

It is FURTHER ORDERED, that XXXXXXXXXXXXXX , Esquire, 
is appointed to represent the applicant on appeal. 


/s/ Luther W. Youngdahl 
Judge 
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STATEMENT OF QUESTIONS PRESENTED 


The defendant, while in his private room, was arrested, 
searched and evidence was seized by a police officer with 
neither an arrest nor search warrant. 

The questions presented are: 

1. Whether the officer had probable cause, before he 
pushed open the door to defendant's room, to believe that 
defendant on the preceding day had committed a felony, namely, 
theft from the mails, where the officer relied solely on the 
fact that defendant had a brown envelope in his hand. 

2. Assuming that the officer could rely on what he 
saw after pushing open the door, whether he had probable 
cause to believe that defendant on the preceding day had 
committed a felony, namely, theft from the mails, where the 
officer relied solely on the fact that defendant had a brown 
envelope in his hand, and that defendant, in common with the 
man reported to have committed a theft from the mails the 


previous day, had bloodshot eyes. 
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UNITED STATES COURT OF APPEALS : 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ROBERT RUFFIN 
Appellant 


vs. No. 16,983 


UNITED STATES OF AMERICA 
Appellee 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 

This is an appeal informa pauperis from a judgment of 
conviction, entered by the United States District Court for 
the District of Columbia, for violation of Section 1708, Title 
18, U. S. Code. The indictment, plea, verdict and judgment 
are set forth in the Joint Appendix at pages 1-2, 3, and 19, 
respectively. Notice of Appeal was duly filed (J.A. 20) Rule 
37(a), Federal Rules of Criminal Procedure. This Court has 
jurisdiction of the appeal under 28 U.S.C. §§1291 and 1294(1). 

STATEMENT OF THE CASE 

The defendant was indicted on four counts charging him 
with the theft and possession of two checks drawn on the 
Treasurer of the United States. The defendant entered a plea 
of not guilty to the indictment (J.A. 2). 

Thereafter, the defendant, by his attorney, filed a 
motion to suppress the checks named in the indictment. After 
genial of the motion to suppress (J.A. 3), @ trial was held 
before the Court without a jury. Counsel for the defendant at 
the trial objected to the introduction of the aforementioned 
checks, on the ground that they were unlawfully seized (J.A. 17). 

In support of the indictment the Government called Audrey 
Clipper (J.A. 6) who testified that on October 31, 1961, she 


had seen a man snatch something from a mailbox at her resi- 
dence on G Street. The police were given a description, of 
the man, in which description the witness characterized his 
eyeballs as "awfully red" (J.A. 6). 

The Government then called James F. Cannon, who testified 
that on the following day, November 1, 1961, he was about to 
enter his apartment house and he saw the defendant coming out 
of his apartment house. The witness Cannon also testified 
that he saw that his mailbox had been opened (J.-A. 7). He 
stated that there were two letters in the mailbox but a letter 
with a check that he expected that day was not there (J.A. 7). 
However, the witness had not looked in the mailbox since the 
previous day and therefore did not know whether a letter con=- 
taining a check had actually been delivered (J A. 8). He 
followed the defendant around the block because "I kind of 
smelled a rat" and saw him enter a house numbered 812 (J.A. 
7-8). The witness Cannon then saw a scout car and reported 
what had occurred to the two officers in the scout car (J.A. 8). 

The Government next called Officer Robert J. Alwang, who 
was one of the police officers to whom the witness Cannon 
spoke. The officer testified that after his conversation with 
Cannon he went to premises 810 8th Street, N. E. (J.A. 9) with- 
out an arrest or search warrant. The door was opened by the 
landlord, who allowed the officer in. The officer went up to 
the second-floor landing and saw that the door of the front 
room was ajar about six or eight inches. He was able to see 


into that room. He observed a colored male sitting on the edge 


of the bed, whom he identified at trial as the defendant. The 


Jo5 


officer saw a brown envelope in his hand (J.A. 10). The 
officer tapped on the door very lightly, and the defendant 
jumped off the bed, kneeled down on a sofa cushion, on a 
stuffed chair that was next to the bed, and appeared to be 
pushing something down behind the seat cover on the back of 
the chair. The officer then pushed the door open and the 
defendant jumped up from the sofa and turned around and faced 
the officer (J.A. 10). 

The officer noticed that the defendant had red, bloodshot 
eyes (J.A. 11). The officer placed the defendant under arrest. 
The officer noticed that the top right-hand drawer of the 
dresser was open a few inches, and he was able to observe the 
corner of a brown envelope of the same type the defendant had 
in his hand. The officer took the brown envelope out and saw 
in the envelope a check that had been taken the previous day 
from the 1300 block of G Street (J.A. 11). The officer then 
recovered from the defendant the check that had been taken 
from the premises next door on November 1 (Fe 12)" (Phe 
defendant later confessed to the two thefts, in the presence 
of the officer (J.A. 12). 

On cross-examination, Officer Alwang stated that he 
placed the defendant under arrest for larceny from the U. S. 


mail, in regard to the check which was stolen from the address 


on G Street the previous day (J.A. 14, 15). 


The defense produced no evidence, and the Court found 
the defendant guilty on all four counts of the indictment 
(TA. 18) 


STATUTES INVOLVED 


The Fourth Amendment to the Constitution provides: 
"The right of the people to be secure in their. 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, 
and the persons or things to be seized." 


STATEMENT OF POINTS 


The denial of defendant's motion to suppress evidence 


unlawfully seized was reversible error. 


SUMMARY OF ARGUMENT 


The defendant, while in his private room, was arrested, 
searched and evidence seized by a police officer with neither 
an arrest nor search warrant. The Government claims that the 
search and seizure were lawful on the ground that they were 
incident to a lawful arrest -- that the officer had probable 
cause to believe defendant guilty of a theft from the mails 


on the preceding day. The test is whether circumstances 


known to the officer warranted a prudent man in believing 


that defendant had committed the offense. 

First, the circumstances known to the officer must be 
taken as those he observed before opening the door. Pushing 
open the door was an unlawful entrance into defendant's resi- 
dence. Before he pushed open the door, he saw only that 


defendant had a brown envelope. 
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Assuming that probable cause may be determined on the 
basis of what the officer saw after he pushed open the door, 
again, there was no probable cause. He saw the brown envelope 
and also saw that defendant had bloodshot eyes. The report of 
the offense committed on the previous day had referred to the 
offender as having red eyes. The officer had no probable 
cause to believe that defendant had committed this offense, 
on the basis of the brown envelope and bloodshot eyes. These 
circumstances could 'support a suspicion or speculation; they 
would not warrant a prudent man in believing that the defen- 
dant had committed the offense. 

The evidence was unlawfully seized and it was reversible 


error to have admitted it into evidence. 


ARGUMENT 


The officer who seized the evidence and who arrested the 
defendant had no warrant for arrest and no search warrant.* 
Both the arrest and search and seizure were unlawful. 


McDonald v. United States, 335 U.S. 451 (1948) and Johnson v. 


United States, 333 U.S. 10 (1948) and Trupiano v. United 


States, 334 U.S. 699 (1948) hold that there must be compell= 
ing reasons such as'an emergency to justify police officers in 


searching private premises without a search warrant. The Court 


* The initial entrance into the premises was unconsented to. 
The landlord was submitting to the police in allowing the 
officer to enter the premises and to put himself in a position 
to observe the defendant. See United States v. Jeffers, 342 
u.S. 48 (1951). 


said that the protection of the Fourth Amendment ageinst 
unreasonable searches and seizures extends to the innocent 
and guilty alike and "marks the right of privacy as one! of 
the unique values of our civilization and, with few exceptions, 
stays the hands of the police unless they have a search warrant 
issued by a magistrate on probable cause supported by oath 
or affirmation." McDonald v. United States, supra, 335 U.S. 
at 453. | 

The Government claims that the search and seizure were 
lawful on the ground that they were incident to a lawful 
arrest. The arrest was made without a warrant of arrest, and 
could be justified in this case only if the arrest waa aes 
for a crime committed in the presence of the officer ae for 
a felony of which he had probable cause to believe defendant 
guilty. The Government claims that the officer had probable 
cause to believe defendant guilty of the October 31 theft from 
the mailbox (J.A. 11, 13, 16). The Supreme Court has defined 
“probable cause” as follows: 

"Probable cause exists if the facts and 
circumstances known to the officer warrant a pru-| 
dent man in believing that the offense has been 


committed." Henry v. United States, 361 U.S. 98, | 
HOS CUO5G) ee rn eer ge. | 


What evidence did the officer have that defendant was 


guilty of this crime? He saw a brown envelope (J.A. 10, LL; 
13). The police officer did not testify that either check 
referred to was supposed to be in a brown envelope. The police 


officer therefore had no reasonable grounds to associate the 


brown envelope he saw either with the incident of October 31, 
or that of November 1. The police officer volunteered that 
the brown envelope was of the type in which checks are mailed 
(J.A. 10). But this can hardly constitute probable cause to 
believe defendant had committed a crime. There are all kinds 
of brown envelopes and checks are mailed in all kinds of 
envelopes. The officer's testimony that he “associated the 
brown envelope with the type normally used for sending checks 
through the mail" (J.A. 10) is merely @ rationalization for the 
absence of any grounds except mere suspicion and coincidence 
to justify the police officer in entering and searching defen- 
dant's residence in violation of his constitutional rights. 
The only other justification given by the police officer was 
"neq eyes" (J.-A. 10, 11, 13). The officer testified that when 
he saw defendant's face, he associated the "red eyes" with the 
description in the report dealing with the incident of the 
previous day (J.A. 13). 


In the first place, the officer testified that he "pushed 


the door open" before he saw the red eyes (J.A. 10). This was 


an unlawful entrance into defendant's residence and it cannot 
be justified on the basis of what he saw a moment later. The 
officer had no probable cause to make the arrest on the basis 
of the brown envelope he saw. A person who leaves his door 
ajar does not forfeit his right to privacy under the Consti- 
tution. 

In the second place, the "red eyes" condition in no way 


constitutes probable cause to believe that the man had committed 
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a crime. There are many colored males with bloodshot eyes. 
Certainly the "red eyes" condition could not possibly be 
regarded as a description by which the man involved in the 
October 31 incident could be identified. | 


At the very best, therefore, the Government's case for 


asserting that the officer had probable cause to believe that 


defendant had committed a felony narrows down to the fact that 
the police officer “associated” the brown envelope with a 
check and that the man in the October 31 report and the defen- 
dant were both colored males with red eyes. 

The rules permitting a police officer to make an arrest 
without a warrant of arrest require him to have probable cause 
to believe that defendant has committed a felony. The specu- 
lation in which the officer here engaged is not enough. 

If the officer did not wish to go to the trouble of 
obtaining a warrant of arrest or a search warrant, he could 
easily have summoned Mr. Cannon, who was available and lived 
right next door, and thereby attempt to obtain an eye witness 
identification. 

If a search and seizure is justified in the circumstances 
here present, defendant's constitutional rights under ‘the 
Fourth Amendment will be construed out of existence. “What the 
Supreme Court held in Johnson v. United States, supra, 333 
U.S. at pages 16-17, applies here: 

“thus the Government is obliged to justify | 
the arrest by the search and at the same time to: 
justify the search by the arrest. This will notido. 


An officer gaining access to private living quarters 
under color of his office and of the law which he 


age 


personifies must then have some valid basis in law. 
for the intrusion. Any other rule would undermine | 
‘the right of the people to be secure in their persons, 
houses, papers and effects,' and would obliterate one 
of the most fundamental distinctions between our form 
of Government, where officers are under the law, and 
the police-state where they are the law." 


CONCLUSION 


The entrance to the premises of the defendant and a 
search of the defendant's premises without a warrant of 
arrest or search was a violation of the defendant's rights 
under the Fourth Amendment to the Constitution of the United 
States, and any evidence-seized pursuant to the unlawful 
search and arrest should be suppressed; and because thils 
evidence was admitted at the trial over the objection of the 


defendant, the judgment should be reversed. 


Respectfully submitted, 


Armand Newmyer 
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Washington 6, D. C. 
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No. 16983 
QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Whether appellant’s appeal can be sustained when he has 
failed to put before this Court the record relevant to his claim 
of error. 

2. Whether—on the basis of a fresh complaint by a citizen 
linking appellant to the theft of a government check, which 
complaint was strongly corroborated by the officer’s personal, 
lawful observation of appellant—the officer had probable cause 
to arrest appellant without a warrant for a crime he was com- 
mitting in the officer’s presence. 

3. Whether the rapid, non-exploratory search incident to 
the arrest—in which only an item exposed to view and an item 
voluntarily handed to the officer by appellant were seized— 
was lawful. 

4. Whether appellant can be said to have been prejudiced 
by the admission of the challenged evidence when its effect is 
considered in the light of other overwhelming and plainly ad- 


missible evidence of appellant’s guilt, including his corrobo- 
rated confessions. 


qq) 


Counterstatement of the case. .-.------------------+----------2- 
Statute and rules involved.-....-- ‘ 

Sumntary of argument. . 

Argurhent: 

I, Appellant’s Appeal Is Defeated at the Outset by His Failure to 
Have Included in the Record in This Court a Transcript of 
the Hearing on His Motion to Suppress Evidence 

II. There Was Probable Cause to Arrest Appellant, and the 
Search Incident to the Arrest, Which Produced the Checks, 
Was Lawful. Moreover, Appellant’s Corroborated Con- 
fessions Were, Like the Checks, Clearly Admissible, and 
Are Sufficient to Sustain the Conviction......... 
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COUNTERSTATEMENT OF THE CASE 


In a four count indictment filed November 20, 1961, appel- 
lant was charged with stealing from the mails and having in 
his possession two government checks, in violation of 18 U.S.C. 
§ 1708 (J.A. 1-2). Appellant filed a motion to suppress as 
evidence the checks and other matter not material here, on 
the ground that “said property was unlawfully seized from 
defendant against his will and without a search warrant” 
(J.A. 3). After a full hearing (J.A. 3, 4, 6), Judge Tamm 
denied the motion as to the checks (J.A. 3). Appellant did 
not make the hearing a part of the record in this Court. Trial 
was before Judge Youngdahl sitting without a jury. At the 
beginning of the trial defense counsel stated (J.A. 4): 

I think I should explain that this trial should be most 
informal. The purpose is to preserve a record on a 
denial by Judge Tamm of the defendant’s motion to 
suppress evidence. There was a hearing on that. The 
Court denied the motion to suppress it and I wish to 

(1) 


2 


preserve the defendant’s right to take an appeal from 
that denial. That is the purpose of this trial. Other- 
wise, he would not contest the charge. (Emphasis 
added.) 


The trial judge accepted Judge Tamm’s ruling on the motion 
as the law of the case (J.A.6, 18). He said (J.A. 6): 


I wish to state for the record that because of the fact 
there was a full hearing before Judge Tamm so recently, 
the Court does not feel it appropriate for this Court 
to have another hearing in the matter. 


Counsel acquiesced in this ruling by the Judge (J.A. 4, 6, 17). 

Although the trial did not include a second full hearing on 
the motion to suppress, it brought out the following facts: On 
the morning of October 31, 1961, Audrey Clipper observed 
appellant take something from the mailbox of her house at 1238 
G Street, N-E. (J.A. 1, 5, 6, 11). This item proved to be the 
monthly government pension check of Mrs. Clipper’s father, 
Mr. Robinson (J.A. 5, 11). Mrs. Clipper reported the theft, 
end in describing the appellant to the police she particularly 
remarked his “awfully red” eyeballs (J.A. 6, 7). 

On the morning of the next day, November 1, 1961, James 
Cannon left the house he lives in at 806 H Street, NE., before 
the usual hour that the mail is delivered there (J.A.7,8). He 
returned to the house about 11: 30 a.m. (J.A. 7). As he was 
about to enter, appellant came out of the house (J.A.7). As 
Cannon went in he “could see the mail box had been riffled”, or 
opened. Two letters were in the mail box, but the government 
check he had expected to be delivered that morning was not 
there (J.A.7). Cannon “smelled a rat”, so he “turned around 
and followed the defendant around the block” (J.A. 7 ). Ap- 
pellant walked down 8th Street to H Street, along H Street to 
7th Street, up 7th Street to I Street, and down I Street to 
8th Street. On I between 7th and Sth appellant took off the 
white sweater he was wearing “and put it under his arm and 
then he had on a red sweater” (J.A. 7, 8). Appellant then 
walked down 8th Street, and entered the house next door to 
Cannon’s house (J.A. 8, 12,15). Cannon reported the incident 
to two police officers he saw in a scout car nearby (J.A. 8, 9). 
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He specifically mentioned that appellant had walked around 
the block and had removed his sweater while doing so (J.A. 15). 
One of the officers, Private Alwang, went to the house appel- 
lant had entered, and knocked on the door (J.A. 9). The 
landlord answered, and after a conversation with Alwang he 
allowed him to enter (J.A.9, 10). Alwang went to the second 
floor landing. The door to the front room was ajar about six 
or eight inches, and Alwang could see into it. He saw appel- 
lant seated on a bed in the room holding in his hand a brown 
envelope of “the type normally used for sending checks through 
the mail”. Alwang tapped lightly on the door. Appellant 
“jumped off the bed, kneeled down on a sofa cushion, on & 
stuffed chair that was next to the bed, and appeared to be push- 
ing something down behind the seat cover on the back of the 
chair” (J.A. 10). The officer then pushed the door open. 
Appellant jumped up, turned around and faced directly at 
the officer, who observed that his eyes were “extremely red, 
very bloodshot” (J.A. 10, 11). At 10 a.m. that morning Al- 
wang had seen the report of the theft the previous day of the 
Robinson check from the G Street N.E. house, in which the 
thief was described as having “very red eyes” (J.A. 11, 13). 
He told appellant he was under arrest for larceny from the 
US. mails, having in mind both of the offenses of which he 
had had reports (J.A. 11, 15). Having placed appellant under 
arrest, Alwang approached him, and as he did so he noticed in 
an open drawer a corner of a brown envelope of the same type 
he had seen in appellant’s hand. He drew the envelope out. 
The Robinson check was inside it (J.A.11). After a short con- 
versation in which appellant said he wished to absolve a girl 
who was in the room with him, appellant withdrew a brown 
envelope from the stuffed chair and handed it to Alwang (J.A. 
12). The envelope contained the Cannon check (J.A. 12). 
Some fifteen or twenty minutes later, Postal Inspector Verant 
saw appellant at the precinct (J.A. 15, 16). Appellant told 
Verant that he took the two checks from the respective mail- 
boxes, and that he opened the Cannon mailbox with a can 
opener (J.A. 17, 18). Appellant also signed statements on 
both envelopes admitting the thefts (J.A. 12, 17, 18). Both 
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‘checks and envelopes were admitted into evidence (J-A. 18).* 
Appellant did not take the stand, and the defense offered no 
evidence (J.A. 18). 

The judge found appellant guilty on all four counts of the 
indictment (J.A. 18). He sentenced him to imprisonment for 
a term of one year on counts 1, 2, and 3, and for a term of 
twenty months to five years on count 4, the sentences to run 
concurrently (J.A. 19). 


STATUTE AND RULES INVOLVED 


Title 18 U.S.C. § 1708 provides: 

Whoever steals, takes, or abstracts, or by fraud or 
deception obtains, or attempts so to obtain, from or 
out of any mail, post office, or station thereof, letter 
box, mail receptacle, or any mail route or other author- 
ized depository for mail matter, or from a letter or 
mail carrier, any letter, postal card, package, bag, or 
mail, or abstracts or removes from any such letter, 
package, bag, or mail, any article or thing contained 
therein, or secretes, embezzles, or destroys any such 
letter, postal card, package, bag, or mail, or any 
article or thing contained therein; or 

Whoever steals, takes, or abstracts, or by fraud or 
deception obtains any letter, postal card, package, bag, 
or mail, or any article or thing contained therein which 
has been left for collection upon or adjacent to a col- 
lection box or other authorized depository of mail 
matter; or 

Whoever buys, receives, or conceals, or unlawfully has 
in his possession, any letter, postal card, package, bag, 
or mail, or any article or thing contained therein, which 
has been so stolen, taken, embezzled, or abstracted, as 
herein described, knowing the same to have been stolen, 
taken, embezzled, or abstracted— 


2 Appellant objected to the admission of this evidence “on the ground... 
that they were unlawfully seized, a matter which, as Your Honor knows, 
bas been heard in preliminary hearing”. He also objected “to the con- 
fessions on the ground that they were obtained as a result of the unlawful 
seizure”. 
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Shall be fined not more than $2,000 or imprisoned not 
more than five years or both. 


Rule 41(e), Federal Rules of Criminal Procedure, provides: 


A person aggrieved by an unlawful search and seizure 
may move the district court for the district in which 
the property was seized for the return of the property 
and to suppress for the use as evidence anything so ob- 
tained on the ground that (1) the property was illegally 
seized without warrant, or (2) the warrant is insufficient 
on its face, or (3) the property seized is not that de- 
scribed in the warrant, or (4) there was not probable 
cause for believing the existence of the grounds on which 
the warrant was issued, or (5) the warrant was illegally 
executed. The judge shall receive evidence on any issue 
of fact necessary to the decision of the motion. If the 
motion is granted the property shall be restored unless 
otherwise subject to lawful detention and it shall not 
be admissible in evidence at any hearing or trial. The 
motion to suppress evidence may also be made in the 
district where the trial is to be had. The motion shall 
be made before trial or hearing unless opportunity there- 
for did not exist or the defendant was not aware of the 
grounds for the motion, but the court in its discretion 
may entertain the motion at the trial or hearing. 


Rule 52(a), Federal Rules of Criminal Procedure, provides: 


Harmless Error. Any error, defect, irregularity or 
variance .which does not affect substantial rights shall 
be disregarded. 


SUMMARY OF ARGUMENT 
I 


Appellant’s motion to suppress evidence on the ground of an 
improper arrest and search was denied after a full hearing. 
The trial judge accepted the ruling as the law of the case, and 
the issue of the admissibility of the evidence was not re- 
litigated at trial. That issue is the sole issue before this Court, 
yet appellant has failed to bring before the Court the record 
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of the hearing on the motion to suppress. Since appellant has 
not put the record that is relevant to his claim of error before 
the Court, his appeal fails. 

Il 


In any event, there is sufficient evidence in the trial record 
to demonstrate that appellant’s arrest, and the search incident 
to it, were lawful. The fresh complaint of a citizen to a police 
officer linked appellant to the theft of a government check, 
and was strongly corroborated by the officer’s personal, lawful 
observation of appellant. The complaint and the observation 
together gave the officer probable cause to arrest appellant 
for a crime he was committing in the officer’s presence. The 
search that followed the arrest was rapid, non-exploratory, 
and strictly incidental to the arrest. All that was seized was 
an item exposed to the officer’s view and an item voluntarily 
handed to the officer by appellant. 

Finally, appellant’s confessions and the testimony of eye- 
witnesses were plainly admissible and afforded overwhelming 
proof of appellant’s guilt quite apart from the challenged 
evidence. 

ARGUMENT 
I. Appellant’s appeal is defeated at the outset by his failure 
to have included in the record in this Court a transcript 
of the hearing on his motion to suppress evidence. 


Appellant’s motion to suppress the checks was denied by 
Judge Tamm after a full hearing (J.A. 3, 4, 6). At trial four 
days later Judge Youngdahl accepted Judge Tamm’s ruling 
as the law of the case (J.A. 6, 18), as he of course could prop- 
erly do,? and appellant acquiesced in this ruling (J.A. 4, 6, 17). 
Judge Youngdahl specifically stated that he did “not feel it 
appropriate for this Court to have another hearing in the 
matter” (J.A. 6). Thus, such testimony relating to the ad- 
missibility of the checks as was adduced at the trial cannot 
be said, as appellant’s brief implies, to constitute the full 
record on the matter. Indeed, the prosecutor particularly 
avoided asking the officer to relate the contents of the con- 
versations with the complainant Cannon and the landlord 


2 See United States v. Koenig, 200 F. 2d 166, 172 (5th Cir. 1961). 
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which led him to appellant (J.A. 9, 10). And in general the 
testimony, especially that elicited by the government, was 
directed to the question of appellant’s guilt and not to the 
question of the admissibility of the checks. There is no 
showing that the witnesses called at the trial were all the 
witnesses called at the hearing. Matter ordinarily inadmissi- 
ble at trial would have been admissible at the hearing, and 
there is no showing in the record that such matter was ex- 
cluded at the hearing. Yet appellant has failed to make the 
hearing on the motion to suppress a part of the record in this 
Court, although the issue raised at the hearing is the sole issue 
raised here, and the hearing devoted itself directly, and not 
tangentially, as did the trial, to that issue. At most the 
trial record could be used as a supplement to the record of the 
hearing. See Carroll v. United States, 267 US. 182, 162 
(1925). Appellant having failed to produce the record rele- 
vant to the admissibility of the evidence, his challenge to that 
evidence fails. Braverman v. United States, 317 US. 49, 55 
(1942); Wade v. United States, 104 U.S. App. D.C. 135, 259 
F. 2d 950 (1958). See also United States v. Ladson, 294 F. 2d 
535, 539-540 (2d Cir.), cert. denied, 369 U.S. 824 (1962). Ap- 
pellant has failed at the outset to overcome the presumption 
that the government’s officer acted lawfully, by failing to sup- 
ply the only record that could establish the contrary. Wade v. 
United States, supra; United States v. Vatune, 292 Fed. 497, 
499 (N.D. Cal. 1923). 

The Wade case, supra, is particularly in point. There, as 
here, the appellant moved for suppression of evidence seized 
at a search incident to an arrest on the ground of lack of prob- 
able cause for the arrest. This Court refused to rule on the 
challenge to the evidence because the hearing on the motion 
to suppress was not a part of the record. The Court so held 
even though, as the government's brief in the case shows, the 
government did not ask it to do so, and even though there was 
evidence in the trial record before it relating to the admissi- 
bility of the evidence. 

That the appellant in Wade, unlike appellant here, did not 
object to the evidence at trial, is a distinction without a differ- 
ence. The objection here was perfunctory and useless since 
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the trial judge had already made it clear that he would admit 
the checks on the basis of Judge Tamm’s earlier ruling on the 
motion to suppress. The objection was not necessary to pre- 
serve the appeal. What was required was a relevant record. 
Waldron v. United States, 95 U.S. App. D.C. 66, 69-71, 219 
F. 2d 37, 40-42 (1958). Appellant does not present such a 
record here. 


IL. There was probable cause to arrest appellant, and the 
search incident to the arrest, which produced the checks, 
was lawful. Moreover, appellant’s corroborated confessions 
were, like the checks, clearly admissible, and are sufficient 
to sustain the conviction. 


A. Contrary to appellant’s contention, Officer Alwang had 
probable cause to arrest him. Even the record adduced at 
the trial, where probable cause was not in issue, demonstrates 
this. “Probable cause exists where ‘the facts and circum- 
stances within their [the officers’] knowledge and of which 
they had reasonably trustworthy information [are] sufficient 
in themselves to warrant a man of reasonable caution in the 
belief that an offense has been or is being committed.” 
Brinegar v. United States, 338 US. 160, 175 (1949). The con- 
cept is measured not by what might be probable cause to the 
untrained civilian but by what is probable cause to the rea- 
sonable, cautious, and prudent peace officer. Ellis v. United 
States, 105 U.S. App. D.C. 86, 88, 264 F. 2d 372, 374, cert. 
denied, 359 US. 998 (1959); Bell v. United States, 102 U.S. 
App. D.C. 383, 387, 254 F. 2d 82, 86, cert. denied, 358 US. 
885 (1958). Probable cause consists of more than mere sus- 
picion of guilt. Buton the other hand it involves probabilities, 
not certainties. The evidence known to the arresting officer 
need not amount to proof of guilt, and need not be of such a 
nature as to be admissible against the defendant on actual 
trial. Brinegar v. United States, supra, at 173; United 
States v. Heitner, 149 F. 2d 105 (2d Cir.), cert. denied, 326 U.S. 
727 (1945). In Dizon v. United States, 111 U.S. App. D.C. 
305, 306-307, 296 F. 2d 427, 428-429 (1961), this Court said: 


The decisive factors are that all the circumstances are 
to be considered together, in a sum total; that the 
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circumstances to be considered are those of the mo- 
ment; that the impression to be evaluated is the impres- 
sion upon the mind of a reasonable, prudent police 
officer; and that the impression made upon him by the 
circumstances is a reasonable belief that a crime has 
been, is being, or is about to be committed. (Emphasis 
added.) 


Briefly, the evidence as to probable cause that appears herein 
is this: The witness Cannon made a fresh complaint to Offi- 
cer Alwang that the mailbox in the house where he lives had 
been “riffled” and that the government check he expected that 
day was not in the box although the mail had been delivered 
sometime earlier on the same morning he noticed and_re- 
ported the theft (J.A. 7, 8). Cannon’s suspicions were 
aroused by appellant, apparently a stranger to him, whom he 
saw leave the Cannon house just before he noticed the mailbox 
had been tampered with (J.A. 7). Cannon told Alwang that 
he followed appellant and saw him engage in the highly suspi- 
cious conduct of walking all the way around the block, on the 
way removing a white sweater which he had on over a red 
sweater (J.A. 7, 8, 15). Cannon then saw appellant enter the 
house next door to his own (J.A. 8, 15).* The officer quite 
properly proceeded to investigate Cannon’s information by 
going to the house appellant had entered (J.A.9). Hllison v. 
United States, 93 U.S. App. D.C. 1, 206 F. 2d 476 (1953) ; 
Lee v. United States, 95 US. App. D.C. 156, 221 F. 2d 29 
(1954). His knock was answered by the landlord, who con- 
versed with the officer and allowed him to enter (J.A. 9, 10).* 


* That the officer at trial thought the number of the house was 810, while 
Cannon gave it as 812 (J.A. 8, 9), is irrelevant, There can be no doubt on 
this record that the officer went to the house that Cannon told him appellant 
had entered. 

*There is absolutely no basis in the record, and appellant cites none, for 
appellant’s assertions (Br. 5) that “the initial entrance into the premises 
was unconsented to” and that “the landlord was submitting to the police in 
allowing the officer to enter the premises and to put himself in a position 
to observe the defendant”. Indeed appellant elsewhere concedes that the 
landlord allowed the officer to enter (Br. 2). Not only does United States 
v. Jeffers, 342 U.S. 48 (1951), cited by appellant (Br. 5), prove nothing 
about the facts in this case, but also it is otherwise inapposite here. There 
the landlord let officers into a room which the defendant shared with those 
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The officer went directly to the second floor. Through the 
partially open door of the front room he saw appellant, who had 
in his hand a brown envelope of “the type normally used for 
sending checks through the mail” (J.A. 10). The officer was 
not required to close his eyes to what he could see before him 
through the open door. Agnello v. United States, 269 U.S. 20, 
28-30 (1925); Jennings v. United States, 101 US. App. D.C. 
198, 247 F. 2d 784 (1957) ; Fisher v. United States, 92 U.S. App. 
D.C. 247, 205 F. 2d 702, cert. denied, 346 US. 872 (1953) ; 
Bell v. United States, 102 U.S. App. D.C. 383, 254 F. 2d 82, 
cert. denied, 358 US. 885 (1958); Campbell v. United 
States, 110 U.S. App. D.C. 109, 289 F. 2d 775 (1961). 
See also Trupiano v. United States, 334 US. 699, 704— 
705 (1948). In conjunction with the information Alwang 
already had, the brown envelope was highly significant. Al- 
wang tapped on the door, which again he had the right to do 
in pursuance of the investigation. Jennings v. United States, 
supra. In response appellant provided the final link in the 
chain of probable cause, if indeed another was needed, by his 
furtive and highly revealing action of attempting to conceal 
“something”, quite obviously the envelope, in the stuffed chair 
(J.A. 10, 12). Christensen v. United States, 104 U.S. App. 
D.C. 35, 259 F. 2d 192 (1958) ; Dizon v. United States, 111 US. 
App. D.C., 305, 296 F. 2d 427 (1961); Keiningham v. United 
States, No. 16981, decided July 19, 1962; United States v. 
Heitner, 149 F. 2d 105 (2d Cir.), cert. denied, 326 US. 727 


who rented it and where he stored narcotics. Aside from the fact that the 
record does not. even establish that appellant had any right to be in the room 
where the officer found him, appellant had no control over the public hall- 
ways of the house, and cannot challenge the landlord’s permission to the 
officer to enter, or the officer’s presence in the hallways. Jennings v. United 
States, 101 U.S. App. D.C. 198, 247 F. 2d 784 (1957) ; Fisher v. United States, 
92 U.S. App. D.C. 247, 205 F. 2d 702, cert. denied, 346 U.S. 872 (1953). See 
also the concurring opinion of Mr. Justice Jackson in McDonald v. United 
States, 335 U.S. at 458. 

* Compare Henry v. United States, 361 U.S. 98, 104 (1959), relied on by 
appellant: “The police must have reasonable grounds to believe that the 
particular package carried by the citizen is contraband. Its shape and 
design might at times be adequate. The weight of it and the manner in 
which it was carried might at times be enough. But there was nothing to 
indicate that the cartons here in issue probably contained liquor.” (Em- 
phasis added.) 
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(1945). The missing check, appellant’s unexplained and sus- 
picious exit from Cannon’s’house, his walk around the block to 
reach the house next door to Cannon’s which he entered, his 
switch from @ white to a red sweater out of sight of Cannon’s 
house, the particular kind of envelope the officer saw in his 
hand, and his furtive behavior upon being discovered with 
the envelope gave Alwang, and would have given any prudent 
peace officer, ample basis for believing that appellant stole and 
had illegally in his possession the Cannon check. Brinegar v. 
United States, 338 U.S. 160 (1949); Draper v. United States, 
358 US. 307 (1959); Ellis v. United States, 105 U.S. App. 
D.C. 86, 264 F. 2d 372, cert. denied, 359 US. 998 (1959); 
Ellison v. United States, 93 U.S. App. D.C. 1, 206 F. 2d 476 
(1953); Christensen v. United States, 104 U.S. App. D.C. 36, 
259 F. 2d 192 (1958); Goldsmith v. United States, 107 US. 
App. D.C. 305, 277 F. 2d 335, cert. denied, 364 U.S. 863 (1960) ; 
Naples v. United States, No. 16436, opinion rendered May 8, 
1962; Jackson v. United States, —— U.S. App. D.C. —, 
302 F. 2d 194 (1962); Wrightson v. United States, 98 US. 
App. D.C. 377, 236 F. 2d 672 (1956) ; Jones v. United States, 
106 U.S. App. D.C. 228, 271 F. 2d 494, cert. denied, 362 US. 944 
(1960) ; Johnson v. United States, 110 U.S. App. D.C. 187, 290 
F. 2d 378 (1961); United States v. Heitner, 149 F. 2d 105 (2d 
Cir.), cert. denied, 326 US. 727 (1945); Thomas v. United 
States, 281 F. 2d 132 (8th Cir.), cert. denied, 364 US. 904 
(1960); Evans v. United States, 242 F. 2d 534 (6th Cir.), cert. 
denied, 353 U.S. 976 (1957); Rodgers v. United States, 267 
F. 2d 79 (9th Cir. 1959). In all of these cases probable cause 
was found, and in all of them the police had no more basis 
for the arrest, and frequently much less, than Alwang had 
here.’ 


“Again, compare Henry v. United States, 361 U.S. at 103: “Their move- 
ments in the car had no mark of fleeing men or men acting furtively.” 

t Johnson v. United States, cited by appellant (Br. 8), is inapposite since 
here the officer was able to associate appellant with the crime and had prob- 
able cause to arrest him before he entered and searched the room. ; 

Appellee does not at all concede appellant’s propositions (1) that Alwang’s 
view of appellant's bloodshot eyes after he pushed the door open the rest of 
the way cannot be considered among the factors that added up to probable 
cause, and (2) that matching descriptions, however incomplete, are irrele- 
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There being probable cause for. the officer to believe that 
appellant had committed a felony, and indeed that he was 
committing one in his very presence, the arrest and the search 
incident to it were clearly lawful. Agnello v. United States, 
269 U.S. 20, 28-30 (1925) ; Jennings v. United States, 101 U.S. 
App. D.C. 198, 247 F. 2d 784 (1957) ; Fisher v. United States, 
92 US. App. D.C. 247, 205 F. 2d 702, cert. denied, 346 US. 872 
(1953) ; Ellison v. United States, 93 US. App. D.C. 1, 206 F. 
2d 476 (1953); Smith v. United States, 103 US. App. D.C. 48, 
254 F. 2d 751, cert. denied, 357 US. 987 (1958); Cradle v. 
United States, 85 U.S. App. D.C. 315, 178 F. 2d 962, cert. de- 
nied, 339 U.S. 929 (1950) ; Jackson v. United States, —— US. 
App. D.C. —, 302 F. 2d 194 (1962); Wrightson v. United 
States, 98 US. App. D.C. 377, 236 F. 2d 672 (1956). The 
officer was not required, as appellant contends, to obtain either 
an arrest warrant or a search warrant. Indeed, under the cir- 
cumstances, had he taken the time to do so he would have been 
derelict in hisduty. Fisher v. United States, supra. Not only 
did he have probable cause to believe a crime was being com- 
mitted in his presence, but also the situation required immedi- 
ate action since there was danger that appellant, knowing that 
he was observed, would destroy the fruits of the crime. See 
Smith v. United States, supra, 103 U.S. App. D.C. at 51-52. 
In any event Rabinowitz v. United States, 339 US. 56, 65-66 
(1950) has overruled Trupiano v. United States, 334 US. 699 
(1948), McDonald v. United States, 335 USS. 451 (1948), and 
Johnson v. United States, 333 U.S. 10 (1948) (cited by appel- 
lant (Br. 5)), the first expressly, the latter two sub silento, to 
the extent that they “[require] a search warrant solely upon 
the basis of the practicability of procuring it rather than upon 
the reasonableness of the search after a lawful arrest”. See, 
in addition to Rabinowitz, Mills v. United States, 90 U.S. App. 
D.C. 365, 367-368, 196 F. 2d 600, 602-603, cert. denied, 344 US. 
826 (1952), and Mr. Justice Frankfurter’s dissent in Rabin- 
owitz, 339 US. at 85. Here the arrest was lawful and the 
search which produced the checks was perfectly reasonable. 


vant in the determination of probable cause (Br. 7, 8). See Ellis v. United 
States, supra; Goldsmith v. United States, supra. However, it is clear that 
Alwang had probable cause to arrest appellant before he saw his eyes. 
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The search was closely related and incident to the arrest and: 
was not exploratory. Agnello v. United States, supra; Mar- 
ron v. United States, 275 U.S. 192, 198-199 (1927); Harris v. 
United States, 331 U.S. 145 (1947). It was completed within 
a very short period of time. Jennings v. United States, supra; 
Fisher v. United States, supra. One of the envelopes con- 
taining a check the officer saw partially exposed to his view 
immediately after he declared appellant under arrest and ap- 
proached him (J.A. 11). And the other envelope and check, 
which appellant handed to the officer shortly thereafter, can 
scarcely be called the product of a search at all. Cradle v. 
United States, 85 U.S. App. D.C. 315, 316-317, 178 F. 2d 962, 
963-964, cert. denied, 339 U.S. 929 (1950). 

For all these reasons the arrest and search were valid, and the 
checks and envelopes were properly admitted. 

B. In any event, the checks and envelopes were by no means 
the sole evidence, or even the most important evidence, against 
appellant. Indeed, they were merely cumulative of appel- 
lant’s oral and written confessions (J.A. 12, 17, 18). More- 
over, these confessions were corroborated and enforced by the 
testimony of witnesses who saw appellant at the scene of both 
crimes and in the case of one of the crimes, actually observed 
the taking (J.A.4-8). Even if there was merit to appellant’s 
contention that there was no probable cause for the arrest, the 
confessions would still have been properly admitted. The con- 
fessions were unchallenged on appeal. They were challenged 
below only on the ground that they were the products of the 
“ynlawful seizure” (J.A.17).2 But.aconfession isnot rendered 
invalid simply because it was given subsequent to and as 
result of an illegal arrest or search. Smith v. United States, 
103 U.S. App. D.C. 48, 55-56, 254 F. 2d 751, 758-759, cert. 
denied, 357 U.S. 937 (1958) ; Brinegar v. United States, 165 F. 
2d 512, 515 (10th Cir. 1947), aff'd, 388 U.S. 160 (1949) ; Gibson 
v. United States, 80 US. App. D.C. 81, 84, 149 F. 2d 381, 384, 
cert. denied, 326 US. 724 (1945) ; United States v. Walker, 197 
F. 2d 287, 289 (2d Cir.), cert. denied, 344 U.S. 877 (1952). 
Thus, not only does the record herein demonstrate that the 


* There is no contention, and no evidence, that the confessions were in- 
voluntary or given during a period of illegal detention. 
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checks were properly admitted, but also it shows that even if 
theit admission was error, it was harmless, since the checks 
were cumulative of other overwhelming and plainly admissible 
evidence of appellant’s guilt. Rule 52(a); Porter v. United 
States, 103 U.S. App. D. C. 385, 392-393, 258 F. 2d 685, 692- 
698, cert. denied, 360 U.S. 906 (1959) ; Lucks v. United States, 
100 F. 2d 908 (5th Cir. 1939). Cf. Mumforde v. United States, 
76 U.S. App. D.C. 107, 130 F. 2d 411, cert. denied, 317 U.S. 656 
(1942); Horning v. District of Columbia, 254 U.S. 135 (1920), 
affirming 48 App. D.C. 380; Pratt v. United States, 96 US. 
App. D.C. 184, 225 F. 2d 23 (1955), cert. denied, 357 US. 912 
(1958). 
CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 

of the District Court should be affirmed. 
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